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ANNEXURE -A
POLICY FOR ARBITRATION
ASA PREFERRED MODE OF DISPUTE RESOLUTION

Whereas the Government of Maharashtra is actively pursuing the ambitious
project of establishing an International Financial Centre in Mumbai, the commercial

capital of Indiawith Huge strategic advantages and high business potential;

Whereas an efficient regime of enforcement of contracts is a vital and
indispensable component of a vibrant business environment and financial system, and
an ideal and cost effective arbitration set up is a prime tool of enforcement of contracts

and resolution of disputes;

Whereas the Law Commission of Indiain its 246th report on Amendments to
Arbitration and Conciliation Act, 1996 has made certain recommendations with a view
to introduce fairness, speed and economy in the resolution of disputes through
arbitration; bring arbitration practice in India in conformity with international
principles; and reduce extensive judicia intervention in arbitration matters, and
thereby stem the gradual, though steady, shift away from India as a preferred seat for
international commercial arbitrations in favour of more investor-friendly jurisdictions

such as Singapore, Hong Kong and London;

Whereas the Government of India has also taken the cognizance of the
problems of excessive judicial intervention in arbitration proceedings and has
emphasised the need to establish and popularize institutional arbitration in India, to
make it at par with international standards,

Whereas the Supreme Court of India, in the case of Union of India vs. Sing
Builders Syndicate [(2009) 4 SCC 523], has also underscored the need to find out an
urgent solution to the huge cost element in arbitration and save arbitration from the
arbitration cost and observed that institutional arbitration has provided a solution as the
Arbitrator's fees is not fixed by the Arbitrators themselves on case to case basis, but is
governed by a uniform rate prescribed by the institution under whose aegis the
Arbitration is held;



Whereas the Government of India has framed National Litigation Policy to
reduce average pendency time from 15 to 3 years, which stresses the need to

encourage and strengthen arbitration as an alternative dispute resolution mechanism;

Whereas the Government of Maharashtra has framed the State Litigation Policy
with a view to make the shift from the Government being a compulsive litigant to an
efficient and responsible litigant, reduce the Government litigations in courts and thus
encourage and promote the greater use of alternative dispute resolution mechanism

including arbitration;

Whereas, it has been noticed that in most of the Government contracts the
arbitration Clauses are in the realm of ad-hoc arbitration and there is no uniformity in

either the covenants of dispute resolution or the appointment of Arbitrators.

Now, the Government of Maharashtra, therefore, proposes to formulate a policy
to promote, propagate and patronize institutional arbitration as preferred mode of
dispute resolution, a vital part of the ease of enforcement of contracts and reduce the
litigation, and institutional arbitration as the game changer and thereby give afillip to
establishment of International Financial Centre at Mumbai.

INTRODUCTION

Arbitration, as a mode of dispute resolution, has not succeeded in commanding
the place of pride in the Indian system of dispute resolution. Arbitration in India, like
adjudication, suffers on account of delay and costs. Excessive judicial intervention has
further eroded the efficacy of arbitration as an informal, swift and cost effective

specialized method of dispute resolution.

The shortcomings observed in the working of the Arbitration and Conciliation
Act, 1996 (which replaced the Arbitration Act, 1940), led to 176th Report of Law
Commission of India on the amendments in the Arbitration and Conciliation Act, 1996.
In 2004, 'Justice Saraf Committee On Arbitration' was appointed, which gave a
detailed report on 29.01.2005. The Justice Saraf Committee Report on Arbitration
And Conciliation (Amendment) Bill 2003 was referred to Department Related
Standing Committee on Personnel, Public Grievance, Law and Justice. The
Committee stressed upon the need for popularizing institutional arbitration in India
and called for establishment of an institution in our country which would be along

international standard. The Bill came to be ultimately withdrawn.



The Law Commission of Indiain its 246th report and the Supplementary to the
said Report made concrete suggestions and recommendations on Amendments on
Arbitration and Conciliation Act, 1996. The Parliament has passed the Arbitration and

Conciliation (Amendment) Act, 2015 which came into force on and from 23.10.2015.
INSTITUTIONAL ARBITRATION VS AD-HOC ARBITRATION

As noted by the Law Commission of India in its 246th report, Arbitration may
be conducted ad-hoc or under institutional procedure and rules. In ad-hoc arbitration,
which is in vogue in India, the parties have the choice of drafting their own rules and
procedure which fit the needs of their dispute. The choice of the arbitrator in this
method either entails huge cost and delay or the competency to arbitrate is seriously

compromised.

Institutional Arbitration, on the other hand, is one in which a specialized
institution with a permanent character intervenes and assumes the functions of aiding
and administering the arbitration process, as provided by the rules of such institution.
The institutional arbitration has clear advantages. Firstly, the arbitration institution
may provide qualified arbitrators empanelled with the institution. Secondly, the rules
and procedure of the arbitral proceedings are determined by the institution. Thirdly, the
arbitral institution provides the administrative support in the form of Secretariat and
staff to aid the arbitrator. Fourthly, the arbitration by the arbitral institutes may save
the parties of huge cost of fees, which may be pre-determined, having regard to the

nature of dispute and the services of the arbitratorsto be availed.

INSTITUTIONAL ARBITRATION AT INTERNATIONAL LEVEL

The Governments, in various jurisdictions, have committed themselves to
establish and promote International Arbitration Centres. Singapore International
Arbitration Centre, Kuala Lumpur Regional Centre for Arbitration, Dubai International
Financial Centre-London Court of International Arbitration Centre and Hong Kong
International Arbitration Centre are few of the notable international arbitration Centres

which have come up with the support of the respective Governments.



INSTITUTIONAL ARBITRATION IN INDIA

Law Commission of India in its 246 report has noted that the spread of
Institutional Arbitration in India is minimal and has not realy kick started. The
Commission has noted the establishment and working of Delhi High Court
International Arbitration Centre (2009) the Punjab-Haryana High Court Arbitration
Centre (2014), Indian Council of Arbitration in co-ordination with FICCI and Nani
PalkhiwalaArbitration Centre in Chennai.

INSTITUTIONAL ARBITRATION CentreIN MUMBAI

The necessity of an Institutional Arbitration Centre in Mumbai as a part and
parcel of International Financial Centre can hardly be overstated. A Financial Centre
attached Arbitration Institute is both elementary and advantageous. The flight of
arbitration disputes where both parties to the dispute are the entities registered in India,
leave alone where one of the parties is so registered, to a seat of arbitration in other
countries makes it obligatory to have a world class Institutional Arbitration Centre in
Mumbai.

POLICY INITIATIVES

i.  To start with, the Government of Maharashtra propose to promote institutional

arbitration as a matter of its stated policy.

ii. The dispute resolution mechanism incorporated in the various contracts
executed by or on behalf of the Government of Maharashtra indicate a profound
diversity in approach. In one case there is a method of adjudication by an
officer of the Government. In another case it is arbitration by an officer of the
Government. In quite afew cases, there is both adjudication and arbitration by
the officers of the Government. In few other cases, there is a standard
arbitration clause to arbitrate the dispute in accordance with the provisions of
the Arbitration and Conciliation Act, 1996. Disparity is required to be
addressed and uniform regime of resolution of dispute through arbitration is
therefore proposed.

ii.  Inall the Government contractsi.e. the contracts and agreements executed by or
on behalf of Governor, the State Government companies and other Government

corporations and bodies, shall have a recommended standard institutional



Vi.

Vii.

viii.

XI.

arbitration clause, where the commercial value of the contract is X5,00,00,000/-
(Rupeses five crore) and above, incorporated to the effect that the dispute shall
be referred to a recognized Indian Arbitration Institutes (model clause at

Annexure 'A-1).

With the consent of the other parties to the contracts and agreements the
existing agreements and contracts be suitably amended/altered as regards the
dispute resolution mechanism so as to provide that the dispute be referred to the
recognized Indian Arbitration Institutes, utilizing the recommended arbitration

clause, in substitution to the existing clause(s).

Even in the cases where the arbitration has commenced or is about to
commence, the parties shall have the option to move over to the proposed

Institutional Arbitration mechanism.

Ordinarily, the contracts and agreements shall not contain a clause of referring
the dispute to a Arbitral Tribunal comprising the serving officers of the

Government.

The Arbitration Institutes to be recognized by the Government of Maharashtra
shall frame the Rules which incorporate best practices from around the world,
and are conducive for just, cost effective and time bound resolution of the

dispute.

The Arbitrators to be appointed by the said Arbitration Institutes shall be
persons of high caliber, impeccable integrity and specialized knowledge.

The Arbitration Institutes shall evolve afair and transparent procedure to attract
best talent for the Arbitration Centre.

The Government of Maharashtra may facilitate the Recognised Arbitration
Institutes for having requisite infrastructure including avant-garde
communication and information technology and inviting ambience for the said

institutes.

The Government of Maharashtra shall grant recognition to an Arbitral Institute

based on the following criteria:

I.  TheArbitral Institute shall be an Indian legal entity having its head office
registered in Maharashtra.



Xii.

Xiii.

XiV.

ii.  TheArbitral Institute shall frame Rules which incorporate best practices
from around the world, and are conducive for just, cost effective and

time bound resolution of the dispute.

iii.  The Arbitrators to be appointed by the said Arbitration Institute shall be
persons of high caliber, impeccable integrity and specialized knowledge.

iv. theArbitral Institute shall have hearing facilities that are of international
standards.

The Government may devise an appropriate method to invite applications from
the interested Arbitral Institutes fulfilling the above criteria.

The Government reserves the right to derecognise an Arbitral Institute if it is
satisfied that the Institution is not rendering the services in an effective, fair and
transparent manner or is abusing the privilege of recognition or for any other

sufficient cause.

Every endeavor shall be made by the recognized Arbitration Institutes as well as
the Government of Maharashtra to ensure that the said arbitration Centres avail
themselves of the services of Arbitrators of International standing and their
facilities are of international standards. At the same time, the Government of
Maharashtra, though fully instrumental in promoting and supporting the
recognized Arbitration Institutes, will ensure that the functional independence
and impartiality of the Arbitration Institutesis not affected.



ANNEXURE 'A-1'

MCIA MODEL CLAUSE

Any dispute arising out of or in connection with this contract, including any question
regarding its existence, validity or termination, shall be referred to and finally resolved by
arbitration in accordance with the Arbitration Rules of the Mumbai Centre for International
Arbitration ("M CI A Rules"), which rules are deemed to be incorporated by reference in this

clause.

The seat of the arbitration shall be

The Tribunal shall consist of [one/threg] arbitrator(s).

The language of the arbitration shall be English.

The law of this arbitration agreement shall be

The Law Governing the contract shall be
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ANNEXURE 'A - 9'

MCIA MODEL CLAUSE

Any dispute arising out of or in connection with this contract, including any
question regarding its existence, validity or termination, shall be referred to and
finally resolved by arbitration in accordance with the Arbitration Rules of the
Mumbai Centre for International Arbitration ("MCIA Rules"), which rules are

deemed to be incorporated by reference in this clause.

The seat of the arbitration shall be _

The Tribunal shall consist of [one/three ] arbitrator(s).

The language of the arbitration shall be English.

The law of this arbitration agreement shall be _

The Law Governing the contract shall be




